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Report on the challenges that tribals face due to the conflict
bitween their customs and provisions of POCSO Act
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ORDER

Three Press Reports and a petition by
the second petitioner focussing on the
challenges that tribals face due to the
conflict between their traditional customs
and practices (in choosing a life partner
and entering into a relationship with that
person) and the provisions of the
Protection of Children from Sexual
Offences (POCSO) Act, 2012 were taken
into consideration, and the above
numbered cases were initiated suo motu
by the Commission as Child Rights
Miscellaneous Petitions. The Commission
had previously issued an Order in CRMP
1299/12/C/2016 dtd 20.2.2016 on this
subject; however, as some significant
issues came to its attention subsequent
to the above Order, further intervention
of the Commission was deemed
necessary in the matter.

In the first Press Report, titled “POCSO
fails to know tribal life- age no bar to
choose mate” which appeared in the
Deccan Chronicle news paper on
13.03.2017, it is reported that human
rights activists in Wayanad are up inarms
against the arbitrary slapping of the
provisions of the POCSO Act on tribal

youth on charges of “raping” minor girls,
as these provisions are in conflict with the
decades old tribal custom which permits
girls to live with the men they select,
irrespective of age. Demanding the
exclusion of tribal marriages from the
purview of the POCSO Act and to dispose
off existing cases, the activists claimed
that Wayanad recorded the maximum
number of POCSO related cases in 2016,
that tribal men are being trapped to
enable the CWC and other agencies to
achieve their target numbers, that most
of the men affected by the POCSO Act are
from the Paniya and the Kattunaikar
communities, that in 2015, 20 young
tribesmen were jailed under POCSO Act,
and though they were released on bail, it
could be done but only after spending
months in jail, after the issue made
headlines, and that the cases are still to
be disposed off. It is reportedly argued
by the activists that a girl who attains
puberty can select her partner, though
she is under-18 years, as per customary
practice, and that she then starts living
with the man during the temple festival
at ‘Ooru’, or during any other auspicious



occasion, and it is these couples who are
being allegedly charged with rape. It is
also alleged that while the provisions of
the POCSO Act are being strictly imposed
on the tribals, it is being applied leniently
on others.

The petitioner in the second
numbered case, viz the Kerala Mahila
Samakhya Society, an agency which works
for the empowerment of women and girls
in the State, brought to the attention of
the Commission that, as per the data
available with Childline Wayanad, over 40
young tribal men are languishing in jail
for various offences under the POCSO Act
and that cases are being registered
against many of them after the young,
tribal girls get pregnant. Wedding rites
among the tribals vary, and include
“elopement” among the Paniyas, “hide
and seek” in the case of the Muthuvans
etc, but that these practices have not
been codified into formal laws. Therefore,
those not familiar with these practices can
mistake such acts as akin to kidnapping/
abduction etc, and register cases on that
basis, especially since obvious symbols
like a thali, sindhoor, photos of rites etc,
conducted as part of the marriage
ceremony, are wanting. It is also pointed
out that while tribals have no
understanding of law and how to comply
with them, underage girls from other
communities, who come to Nirbhaya
Homes under similar circumstances of
child marriage, are able to seek relief
under law from the Hon’ble High Court.
At the same time, in places like Attappady,
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a)

b)

for fear of the police, there have been
cases of children committing suicide.
the following three
recommendations were made by the 2™

Therefore,

petitioner to improve the plight of the
tribal youth.

Undertake a study on child marriage
among tribals.

Create greater awareness among the
police officials and the Social Justice
Department about the customs and
practices relating to marriage among
tribals.

Strengthen counselling facilities
among communities where child
marriages are likely to occur.

In a second press report in the
Madhyamam dated 09.03.2017, there
was a demand for reinvestigating all the
cases booked under the POCSO Act on the
grounds that:

these cases were booked under
POCSO because of the special interest
shown by the then CWC Chairman,
Wayanad.

in most cases provisions relating to
kidnapping, conspiracy, rape

(under sec 376 IPC) etc have been imposed,

c)

though these youngsters were living with
their wives.

that these stringent provisions have
been imposed without creating any
awareness among the tribals about the
consequences of their actions, and that
presently the approach is that even a stint
in jail for violation of the POCSO Act can



d)

become a source of awareness for the
tribals about its provisions.

that given their approach to the issue,
all the cases handled by the CWC need to
be reviewed to avoid double standards
when implementing such stringent laws.

In a third press report titled “They
follow custom, end up in Jail” that was
published in the ‘The Hindu’ on 16%
February 2016, the focus was on tribal
youths allegedly marrying minor girls as
per their custom, and finding themselves
branded rapists under the POCSO Act. It
was alleged that the ruthless, textual
implementation of the Act in the tribal
belts of Kerala like Wayanad, Attappadi
and ldukki has resulted in many
tribesmen, ignorant about the stringent
provisions under the Act ending up in jail
for following their traditional community
practices relating to marriage. It is also
stated that the worst affected are the
Kattunaikar and the Paniya communities
of Wayanad, and that at the time of the
report, according to an activist, there
were 32 Paniya youths languishing in jail
in Wayanad. It is also stated that as many
as 72 cases have been registered under
the POCSO Act in Wayanad, that the
majority of these cases are against
tribesmen, since child marriages are
common among the Paniya and
Kattunaikar tribes, and that it has been
their customary practice for many years.
The report also says that the tribes men
are not aware of the related laws on the
age of reaching majority status. The
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report states that the activists argue that
they are not against the law and its strict
implementation, however, a massive
awareness drive among the tribal
communities in Kerala is essential, that
the law needs to be implemented
sensibly, and that there is “a blind spot in
the law that says it is applicable to all
people, irrespective of their customs,
practices or their vulnerability”.

Notices were issued to the District
Police Chief Wayanad, the District Child
Protection Officer Wayanad, the Child
Welfare Committee, Wayanad, the
Secretary, SC/ST Development
Department and the Director General of
Police for furnishing their reports on these
issues.

The report received from the 1*t
respondent on 10.04.2017 clarified that
after the implementation of the Criminal
Law Amendment Act 2013, and the
POCSO Act 2012, any person of the
female gender, who is below 18 years,
does not have the legal right to have
sexual relations. This has created a
conflict with traditional marriage
practices within the tribal community. It
is also stated that from 12.06.2015 to
28.02.2017, 232 cases under the POCSO
Act were tried in the POCSO Special Court,
of which 86 cases were finalised while 146
cases were still in progress. Of the 86
cases, only 23 were penalised, and out of
these, only in 8 cases both the victim and
the accused were from the ST community,
and even among these 8 cases, only 3
cases pertained to customary child



marriages. According to the 2011 census,
out of a total population 8,17,420 in
Wayanad, 1,51,449 (ie. 18.63%) persons
belong to the tribal community whereas
only 13.04% of those convicted under the
POCSO Act belong to the tribal
community. Since child marriage is
prohibited under the laws of the land, as
part of their visits to the tribal colonies,
the police are sensitizing them about the
problems faced by tribal girls, physically,
mentally and health wise, as a
consequence of entering into marriage
and motherhood at a very young age in
deference to traditions followed by their
community. The report emphasised the
need to promote effective and powerful
means of creating awareness, as
scrupulously as the efforts being taken to
implement the law.

Subsequently, in a second report
dated 02.06.2017 the 1 Respondent
reported that the traditional practice
among tribals, of girls living with men of
their choice once they attain puberty,
continues to be prevalent and that the
police do not register cases in such
instances on their own initiative, but only
when such instances are reported to
police stations directly, by either the girls
themselves, relatives of these girls,
Childline, teachers etc; however once
such reports are received, the police
initiate formal action. There are around
82 such cases registered against tribal
youth under the POCSO Act in the 15
police stations of Wayanad, based on
complaints received for abducting tribal

girls from different places, and
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10.

subsequently raping them. The report
also clarified that only in the case of one
person of the Paniya colony in
Thiruvannur (mentioned in the Press
Report dated 13.03.2017) was the matter
related to a marriage fixed on the basis
of traditional customs, and that all the
other cases referred to in the Press Report
pertained to cases where the minor girls
were lured with promises of marriage,
and subsequently denied marriage once
they get pregnant. It was clarified that
these cases were registered based either
on the complaint of the girl herself or her
mother. The accused in the latter cases
are all stated to be languishing in jail. Itis
also stated in the report that these cases
were investigated not by the Wayanad
Mobile Police Squad but by the
concerned local Police Inspectors
themselves.

The report received from the 2"
respondent dated 26.04.2017 states that
the CWC receives reports from the
concerned police stations regarding child
marriage, and that no undue interest or
influence is seen to have been taken by
the CWC Wayanad to pressurise the
police to register crimes under the POCSO
Act in cases of Child Marriage, as seen
from their files relating to the 22 child
marriage cases reported before the CWC
and that 2 of the girls connected with
these cases were, at the time of report,
inmates of the Nirbhaya Home, Wayanad.

The report given by the 3“respondent
on 28.04.2017 admits that adivasis are
facing the rigours of the provisions of the



11.

12.

POCSO Act when minors marry as per
tribal customs. Extensive awareness
campaigns are being initiated through
Tribal Extension Officers who explain the
laws and their impact to the tribals in
meetings of the Oorukoottams as well as
in seminars held by Oorukoottams. The
assistance of tribal promoters and social
workers are also being taken for this
purpose, as also the support of NGOs like
the Mahila Samakhya (the Petitioner no.
2). It was mentioned that two cases of
child marriage were also reported from
Idukki district, that the SC/ST
Development Department is
implementing a number of schemes to
create awareness about the POCSO Act
and its provisions, and that hand books
published by the Department and other
pamphlets and documents are being
widely used to create such awareness.

The 4™ respondent, in the report dated
16.05.2017, admitted that tribal youths
who marry girls under 18 years of age are
being booked under the POCSO Act even
though they marry as per their customary
practice. Cases are being registered based
on complaints given by officials of the
Social Justice Department or others, that
ignorance of law, the lack of proper
assistance from the Social Justice/Tribal
departments etc are the reasons for the
misfortune faced by these tribals and that
the spouses are compelled to stay in child
care institutions while their husbands are
in jail without the support and protection
of their parents and relatives.

The 5% respondent in the report
furnished on 07.07.2017 also admitted
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that the practice of Child Marriages,
based on tradition, continue to be
prevalent, that age is not a criterion in
such marriages, and that the main factor
is that the girl should have attained
puberty. It is stated that this practice
creates conflict with existing laws of the
land, including the POCSO Act 2012, and
that cases are being registered even when
the girls and their families have no
complaints. Once arrested, the accused
cannot get bail easily. It is reported that
they need the help of non- tribals to
secure bail, and that while the challenges
faced by the tribals need to be addressed,
the rights of the young girls, as well as the
impact of such marriages on their health,
also need to be given due consideration,
and that under no circumstances should
the tribals be exempted from the purview
of these laws. The said report also
emphasises the need for effective
sensitization and awareness creation
among tribals about laws such as the
POCSO Act 2012, the JJ Act 2015, the
Prohibition of Child Marriage Act 2006
etc., their objectives, the consequences
of violating these laws and also the
adverse impact that such practices have
on the health of young tribal girls.

In March 2017, the Commission had
an interaction with all stakeholders,
including the activists campaigning
against the imposition of the POCSO Act
on tribals, along with the District Collector
and the District Child Protection Officer,
Wayanad. What emerged from the
discussion are,



(a)

(b)

(c)

That despite the various awareness
campaigns that are stated to be rigorously
and continuously implemented, the
implications of violating the laws of the
land have not been adequately
communicated to the tribal population —
a fact that is seen echoed in the
comments given by every respondent. It
was learnt that over-reliance on
pamphlets and an unimaginative and
pedantic approach to sensitization
through tribal promoters, tribal extension
workers etc are yielding diminishing
returns. Therefore, they need a serious
relook. It was also pointed out that where
the community at large made a
determined effort to communicate an
issue to the tribals, eg. in the matter of
casting their votes for election, for
securing voters ID Card etc, the efforts
have been more successful because of the
manner and intensity of the campaign,
which is missing in this case.

There is a tendency to club all tribal
people under one homogenous category
when addressing sensitive issues relating
to their traditions and practices, whereas
they are very different, and they also
evolve with time as their practices are not
“cast in stone”. This understanding of the
socio-cultural, anthropological moorings
that prompt tribal life is very important
when attempts are made to sensitize
them and bring them into greater
harmony with the laws of the land, so that
they are not put to undue difficulties that
blight their future.

At present when a tribal youth is
apprehended under the POCSO Act, to
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secure bail he has to produce a receipt
for payment of land revenue and the
original deed of ownership of the land.
Since almost all tribals possess no land of
their own, in many cases for reasons
beyond their control, they have to
depend on those possessing land of their
own (inevitably non tribals) to bail them
out, or continue to languish in jail. It was
also learnt that even if the tribals possess
land allotted by the Government, the
documents related will not be accepted
by the Courts for the purpose of granting
baill There were reports of a further catch
in securing bail in that no non tribal would
readily stand bail for tribesmen, unless
they know them personally, and many
such persons too are prevented from
doing so by the requirement that only the
original receipt of payment of land
revenue and title deeds must be
produced, for securing bail, when many
of the title deeds are pledged in banks for
availing loans. This is a matter of serious
resentment among the tribal population,
viz that others have scope to get bail
immediately while they cannot do so.

The manner in which the police handle
these cases involving tradition based
marriages have also caused much
anguish. Even though the accused in
almost all these cases are ignorant of the
law, and can be easily found in the
residence of the bride, it was reported
that they are normally apprehended in
the dark, in the most humiliating
circumstances, and that the investigation
in these cases is also done much more
speedily in comparison to other cases,
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leading to equally speedy conviction,
unlike in other POCSO cases which drag
on for years. The lack of sensitivity in
handling the situation by the police, in
treating those involved in marriage as per
customary practice as criminals, appears
to be as much anissue as the bewildering
lack of awareness among the tribals that
what they have done is a crime, or about
its consequences. The activists stated that
the extent of lack of awareness among
the tribesmen can also be gauged from
the fact that once released on bail, they
head back to their spouses, thus violating
one of the very conditions of the bail !!

Based on the reports, from the
respondents, the interaction with the key
stakeholders and the press reports, it is
noted that there is an urgent necessity to
sort out the issues connected with the
alleged conflict between tribal customs
and the provisions of the POCSO Act, as
well as its impact on tribesmen in an
objective manner, if they are to be
effectively addressed.

The first issue that emerges is the
contradiction between the observations
made by the different stakeholders on the
subject. The observations of most of the
stakeholders are at variance with the data
provided by the 1° respondent. The data
from Wayanad shows that of the 23
POCSO cases where the accused was
convicted under POCSO Act, between
12.06.2015 and 28.02.2017, in only 8
cases were both the victims and the
accused from the ST community, and out
of these, only 3 cases pertained to
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customary marriages. Similarly, out of the
5 cases reported in the press report dated
09.03.2017, all except one of the cases
mentioned were apparently cases not
relating to child marriage, but of actual
exploitation and abuse, where the girls
themselves and their families were the
complainants. This scenario is indeed at
odds with the one projected to the public.
The only thing commonin all the 23 cases
of conviction is that the girl involved was
a minor from the tribal community.
Therefore, it is necessary to ponder over
the divergence in the observations made
by the various respondents, all key
stakeholders in this issue, about the
impact of the POCSO Act on the
traditional practices relating to marriage
among tribals.

What emerges is that most of the cases
convicted under the POCSO Act are
indeed cases of sexual exploitation, and
that too by persons who are non tribals.
Further, even in the few cases where
tribals were involved, most had nothing
to do with customary practices. Since all
the respondents involved in this matter
are important stakeholders
Government with regard to this issue, it
is important that they have a common
understanding of the extent of this
problem in Wayanad and elsewhere. It is
possible that there are cases of child
marriage among the cases still in the trial/
investigation process and the “accused”
in such cases may be languishing in jail
among the numbers quoted in the press
reports. This needs to be ascertained
Respondent no. 1’s report is silent on this

in
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aspect as it touches mainly on the cases
convicted by the Courts and not on those
pending trial. This issue also needs to be
analysed in depth in order to understand
the extent of this problem, and the
average time a tribal youth involved in
customary marriage stays in jail, in order
to take appropriate corrective action by
all concerned based on the data
generated through this study.

At the interaction with stakeholders,
there was a consensus that there is a need
to revamp the existing systems of
awareness creation. Many of the
stakeholders working with tribals had
agreed to contribute their suggestions in
this regard. The 5" respondent had also
agreed to co-ordinate this effort. When
undertaking this exercise or any exercise
in awareness creation, it is necessary to
factor in the specific circumstances of the
tribals of a given area and their customs
and practices. The customs of each tribe
even in the same district vary, and unless
we address this aspect, the efforts made
will yield no results. For eg. the
authoritative study on the tribal people
of India, brought out by the
Anthropological Society of India titled
“The Scheduled tribes” (People of India
National Series Volume 1ll) published in
1997, states that the Kattunaikars prefer
adult marriage (and acquire mates by
capture, service, elopement, exchange
and negotiation) while child marriage
always prevailed among the Kurumbas
(and the mode of acquiring spouses are
through negotiation and elopement). In
the case of Paniyas it is stated that they
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too prefer to marry after attaining
adulthood, and spouses are acquired
mostly through negotiation, but instances
of marriage by service and elopement
also exist. In all the above three cases, the
marriage feast has to be hosted as per
custom by the bride’s family. There are
also some symbols of marriage used in
each of these communities. From the data
given in the newspapers, it is noted that
more cases under the POCSO Act are
being booked in the Kattunaikar and
Paniya communities. If so, it is important
to introspect as to how today, despite the
large scale awareness campaigns
unleashed by various agencies, tribal
customs among Kattunaikars and Paniyas
have continued to allow child marriages,
limiting their definition of adulthood to
“attaining puberty”, while in the case of
Kurumbas, who were performing child
marriages, the trend has changed, and
what factors helped make this change.
This is a matter that requires to be studied
in depth so that there is clarity on how to
address the issues that are relevant to
each community. A similar exercise also
needs to be done for the tribes in
Palakkad, Idukki, Kannur and Kozhikode
so that local factors can be fully taken into
consideration when preparing the
strategy for each area, though there
would be many elements in common.

A related issue is the modes of
communication used for creating
awareness among the tribals. Much effort
is being spent on leveraging the tribal
promoters and tribal extension workers
for creating awareness through
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handbooks, pamphlets and other similar
methods. It needs to be examined how
equipped these personnel are in
communicating such serious issues, and
how effective it is to use written modes
of communication in communities like the
Paniyas, where the level of literacy is low.
There is a definite need to think of
strategies that are more acceptable to the
tribals.

One of the key issues, directly linked
to the matter of child abuse and child
marriage is the issue of drop outs. If
children can be persuaded to stay in
school till class 12, then that too is a
positive way forward, though it is one
fraught with many challenges.
Nevertheless, unless we facilitate the
children from the tribes to get educated,
obtain some employment, and help them
improve their self-esteem, especially in
the case of Paniyas who are understood
to be the worst off in this regard among
the tribes in Wayanad, this problem
cannot be tackled effectively. Blaming the
CWC, who are responsible only for
protecting the victim (but not for
penalising the accused), or the Courts, for
sentencing them as per the law, (if the
youth are found guilty) will not serve any
purpose.

Given the numbers put out by the
police themselves, even the stand taken
by them that they do not initiate action
on their own, in cases involving minor girls
living with men and engaging in sexual
relationships, is not acceptable, because
their own figures show that minor tribal
girls are being exploited mostly by
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persons who do not belong to the ST
community. The health of these young
girls and the future generations of tribals
are at stake, and it is necessary to take
action to protect their best interests. It is
also seen that the main reason for the
resentment among tribals is their inability
to secure bail for want of the wherewithal
to do so, and the indignity with which the
accused in genuine cases of customary
marriage, are treated. These are issues
where the 1 respondent needs to take a
nuanced stand appropriate to the
circumstances.

Therefore, in exercise of the power
under sec. 15 of the Commissions for
Protection of Child Rights Act, 2005 the
Commission issues this Order with the
following recommendations:

As a first step towards understanding
the issues involved and the extent of the
impact of the POCSO Act 2012 on tribal
culture and marriage related practices,
1¢ respondent shall make an year wise
analysis of all cases booked under the
POCSO Act over the last 2 years, (ie, from
Jan 2015 onwards till date), indicating
how many of the victims and accused
were tribals or otherwise, to which tribe
they belong, who made the complaint,
the ages of the victim and accused,
whether there was a mention of
marriage by traditional practices,
whether the accused was arrested, in the
case of those jailed, how long they were
jailed, and the current status of the case
as well as the accused. The 1° respondent
shall provide this data to respondents 4,
5,6, 7 & 8 so that there is a common



b)

d)

e)

understanding of these issues. This
information shall also be sent to the
Commission.

Based on the above data, the 5
respondent shall co-ordinate with all the
important stakeholders in Wayanad to
evolve an effective strategy to create
awareness among the tribals of
Wayanad. Respondents 7 and 8 shall
ensure effective implementation of the
strategy thus evolved.

There is need to have a proper
evidence based understanding of current
customs and practices relating to
marriage among the tribal communities
in Kerala and the changes over the last 2
decades, especially in Wayanad,
Attappady and Nilambur areas.
Respondent no. 3 shall consider
undertaking such a study through an
authoritative agency like the KIRTADS.
This will help to assess the impact that
ongoing awareness programmes have
had on changing these practices to
become more accommodating with
existing laws like the POCSO Act, 2012
and the Prohibition of Child Marriage
Act, 2006.

There is need to overhaul the present
system of awareness creation, based on
the outcomes of recommendations at (b)
& (c). Respondents 3 & 9 shall initiate
action to put into place more focussed
and appropriate strategies to tackle the
problem of child marriages among
tribals.

Given the extent of the problem and
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1)

a9)

the complaints made by the tribals as
well as those who support their
grievances, there is need to sensitize the
police force to have a more nuanced
approach to cases relating to genuine
tradition based marriages. The present
attitude of the police force in Wayanad,
to act only on receiving a report from
someone, and not based on information
directly received, is not an acceptable
approach keeping in mind the best
interests of minor tribal girls.
Respondent no. 1 needs to take action
to rectify this situation.

In the context of the issue mentioned
in the recommendation contained in (e)
above, Respondent no 10 shall issue a
circular to all units in the state that
dilution of the implementation of the
POCSO Act 2012 is not expected, that the
responsibility of the police is to uphold
the law in a just and proper manner, and
that failure to do so could lead to large
scale exploitation of minor tribal girls.

Itis important to ensure that dropouts
among boys and girls of the tribal
community are prevented through close
monitoring and appropriate support.
Since the district administration and the
Panchayat are seized of the matter and
are initiating measures to stem the
causes, this aspect of the drop out issue,
that it can help prevent sexual abuse,
must also be factored in, and Respondent
no. 11 shall ensure that appropriate
measures are taken with the support of
all key stakeholders in Wayanad district
to address this issue.



71

Action Taken Report to be filed by the under Rule 45 of the Kerala State
respondents within 60 days of the date Commission for the Protection of Child
of receipt of this order as mandated Rights Rules, 2012.
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